In the Court of Common Pleas, No. 2, for tae
County of Philadelphia.

Or June Term, 1877. No. 737.

Between
TueE LiBrRARY CoMPANY OF PHILADELPHIA, COMPLAINANT,

and

WiLriam J. DonoHUGH, COLLECTOR OF DELINQUENT TAXES
ofF THE CITY OF PHILADELPHIA.

The complainant avers as follows, to wit:—

I. By deed dated the first day of July, 1731, the corpora-
tion complainant, then an association, was founded at Phila-
delphia by Benjamin Franklin, James Logan and others as
an institution for the advancement of learning and the more
useful dissemination of knowledge, and the first meeting of
the directors thereof was held on the eighth day of November,
T/3L

The books composing the library were originally placed on
the shelves “of Robert Grace’s chamber, at his house ia
Jones’ alley,” and the librarian was, by the rules, required to
permit “any civil gentleman to peruse the books of the library
in the library-room.”

II. On the twenty-fifth day of March, A. D. 1742, John,
Thomas and Richard Penn, proprietaries of Pennsylvania, by
letters patent, reciting that Benjamin Franklin, and others
therein named, had, “at a great expense, purchased a large
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and valuable collection of useful books, in order to erect a
library for the advancement of knowledge and literature in
the city of Philadelphia,” and “being truly sensible of the
advantage that may accrue to the people of this Province by
so useful an undertaking and being willing to encourage the
same,” created a body corporate by the name of “The Library
Company of Philadelphia,” by virtue of which said letters
patent, and of certain supplemental acts of the legislature, to
all of which reference is craved if necessary, the complainant
now exists as such body corporate.

III. In addition to the original foundation of the said cor-
poration, it is the trustee, under the will of James Logan, of
certain real estate, and of a collection of books known as the
Loganian Library. This real estate and collection of books
were, by indenture dated the 25th of March, 1760, conveyed
by the executors of James Logan to William Allen and
others, in trust, for certain purposes therein set forth.  An
addition to the said collection of books was subsequently
made by the will of William Logan; and, by an act of the
legislature, approved the thirty-first day of March, 1792,
reciting that James Logan—the only surviving trustee of the
said institution—had requested the legislature that, pursuant
to an agreement between himself and the directors of the
Library Company of Philadelphia, the real estate and collec-
tion of books might be vested in the Library Company afore-
said: and,that power might be given to make such provisions
as might most effectually tend to render the said institution
beneficial to the public, consistently with the design of the
founder, it was enacted that the said real estate and books
should be vested in the Library Company of Philadelphia
aforesaid, its successors and assigns, forever, in trust, for the
support and increase of the said Loganian Library. This
collection of books, of which the complainants are thus the
trustee, now exceeds ten thousand volumes, and is one of the
most valuable of the kind in the United States. Since the
year 1793, the books have always been kept in the same
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building as those of the Library Company, and under the
care of the same librarian. Books may be taken out of the
Loganian Library without charge by any person who leaves
a deposit of double their value as security. The library is
absolutely free.

Additions have also been made to the library by its associ-
ation, in 1769, with the Union Library Company of Phila-
delphia, under an act of the legislature, approved on the
thirteenth day of March of that year, to which reference is
craved; in 1771, with the Associated Library Company and
the Amicable Company; by a bequest, in the year 1804, by
John Bleakley and the Rev. Samuel Preston; by the bequest,
in the year 1827, of the Mackenzie Library; and by numerous
other gifts and bequests of books from time to time, none of
them very large, but together forming a valuable collection
which for nearly one hundred and fifty years has been freely
open to the citizens of Philadelphia.

The number of books thus belonging to the complainants
now exceeds one hundred thousand volumes.

IV. The corporation is composed of members, and is
maintained by their annual contributions, and from the in-
come derived from such property as has been given to it, and
from fees paid for the use of the books from persons not
members.

All the profits and income of the corporation, after defray-
ing the necessary expenses of maintenance, are applied to the
purchase of books. The institution is managed by twelve
directors, annually chosen by the members, who receive no
compensation for their services, and the use of the books is
given—

1. Without charge or compensation to all persons using
them within the library building ;

2. To all members, with certain usual limitations as to the
number of volumes that may at any time be taken for use
without the building;
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3. To all persons, for a small compensation, who wish to
use the books without the building, and give security for their
return.

V. The original purpose for which the corporation was
created was the collection and use of books by the members
at their homes, as a circulating library. It was the first of
that kind in this country, and has ever since preserved its
character. The profits arising from subscriptions and other
sources are devoted exclusively to the expense of the library
and to its increase, and are not employed for the pecuniary
use or benefit of the members.

VI Your orators, therefore, are advised and aver that they
are a corporation for charitable and literary uses, and are en-
titled to the aid of a court of chancery for preserving and
protecting their rights.

VII. From the first organization of the library down to the
present time, the complainant has never been considered to
be a proper subject of taxation.

By the first section of the ninth article of the Constitution
of this Commonwealth, it was provided that the General As-
sembly might by general laws exempt from taxation public
property used for public purposes, actual places of religious
worship, places of burial not used or held for private or cor-
porate profit, and institutions of purely public charity; and in
pursuance of this provision the legislature, by an act ap-
proved the fourteenth day of May, 1874 (P ¥ 158), enacted
that amongst other things, all hospitals, universities, colleges,
seminaries, academies and associations and institutions of
learning, benevolence or charity, with the grounds thereto
annexed and necessary for the occupancy and enjoyment of
the same found [founded], provided, endowed and maintained
by public or private charity, should be exempted from all and
every county, city, borough, county, road, school and poor
tax: Frovided, That all property other than that which was
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in actual use and occupation for the foregoing purposes and
from which any income or revenue was derived should be
subject to taxation, except where exempted by law for State
purposes.

The building situate on Fifth street is used exclusively as
a place in which to keep the books of the library company,
and those held by it under the trusts aforesaid, and such few
pictures and curiosities as have become its property by gift.
It has never been used for any purpose yielding income or
pecuniary profit of any kind to anyone, but has always been
actually used, occupied and enjoyed for the purposes of an
association or institution of learning, as contemplated by the
charter. _

The building and premises on Fifth street, so occupied,
being properly used and necessary for the occupancy and en-
joyment of said institution or association, is and always has
been exempt from the payment of taxes under the general
laws and Constitution of this Commonwealth, whereby it is
able to devote its entire income to literary and charitable
purposes.

VIII. Apart, however, from the fact that the complainant
is exempted from taxation by the law of the land, it has
been especially exempted by the department of municipal
government having exclusive cognizance of such matters, to
wit, the Board of Revision of Taxes for the County of Phila-
delphia. The following is a copy of the said exemption, as
appearing on the books of said board:—

“Fifth street, east side, N. E. corner Library.
“Philadelphia Library Company.
“2-story building, 74 x 88. $60,000.

“EXEMPT.”

IX. By the act creating the said Board of Revision, ap-
proved the fourteenth day of March, A. D. 1863, it is provided
that they shall have power to revise and equalize the
assessments by raising or lowering the valuations, either in
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individual cases or by wards, to rectify all errors, to make valua-
tions where they have been omitted, and to require the attendance
of the assessors or other citizens before them for examination,
on oath or affirmation, either singly or together, with power
to forfeit the pay of assessors, ratably to their annual compen-
sation, for each day’s absence when their attendance is re-
quired. And the said Board of Revision shall hear all the
appeals and applications of the taxpayers, subject to an appeal
from their decision to the Court of Common Pleas of the
county, whose decision shall be final; and if the appeal to the
court shall be groundless, the appellant shall pay the cost of
appeal; and the City Commissioners shall have no power to
correct or revise the taxes, but shall receive, in writing, the
request of the taxpayers to have their taxes reduced, and lay
them before the Board of Revision at the next meeting.

By the supplement to the said act, approved the second day
of February, 1867, it is further provided that the said Board
of Revision shall issue precepts to and receive the returns of
the assessors, procure the assessment books, and cause the
duplicates to be made out and issued to the Receiver of Taxes,
make the returns required by law to the State Revenue Board,
and have the exclusive custody and control of all books re-
lating to the assessment of taxes, and keep them arranged
according to wards and dates; and, also, have the custody
and control of the duplicates of surveys, when the same shall
have been made by the Department of Surveys; they may
issue certificates to show how property has been assessed, to
be used with the same effect as the original book of assess-
ment, as evidence in relation to the title of property; they
shall report to Councils, through the mayor, the aggregate of
the assessment on or before the first day of November in each
year; and the City Commissioners of Philadelphia shall
exercise none of the powers embraced in this act or the act to
which this is a supplement.

And by a further supplement, approved the twelfth day of
April, 1873, it is also provided that the Board of Revision
shall have power to appoint and remove the assessors for the
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city of Philadelphia; and the said board were also authorized
to affix the seal of the city of Philadelphia to their official
certificates.

X. By virtue of the foregoing acts of Assembly and the
various supplements thereto, the complainant is advised and
believes, and so avers, that as the decision of the said Board
of Revision has not been appealed from in the manner pro-
vided in the said statutes, the same is now conclusive as to
the matters therein contained, and cannot be disregarded by
any other branch of the municipal government, or by any per-
son claiming to act under authority thereof.

XI. The defendant is the Collector of Delinquent Taxes for
the city of Philadelphia, appointed by virtue of an act of the
legislature, approved the twenty-fourth day of March, 1870,
wherein it was provided that the Receiver of Taxes of the city
of Philadelphia should appoint a person for the purpose of
collecting all delinquent taxes due and owing to the said city;
and it was further provided that the compensation of the said
collector should be five pet cent. upon the amount so as
aforesaid collected by him.

XII. The complainant is informed and believes that the
defendant, assuming to act under authority of the last-men-
tioned act of the legislature, is about to proceed against the
complainant as a delinquent taxpayer, as to this particular
property, for the payment of taxes from which it is and
always has been exempt. And the defendant further threatens
and intends to proceed to the enforcement and collection of
the said tax, averring and pretending that the said act of 1874
is unconstitutional and void, and that the Board of Revision
aforesaid have no power or authority to exempt the property
of the complainants from the payment of taxes; the contrary
whereof the complainant is advised and submits to the court.
And the complainant avers that the whole of the building and
property which it is proposed to charge with such taxes is
an institution of learning and charity, which was founded,
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endowed and is maintained as such from the said donations

and the annual contributions of the members. And if it

should be pretended that because there are persons called

members who are authorized to vote on the selection of
directors and officers of this Library, the institution ceases to

be an institution of learning or charity, the complainants

deny the pretense to be well founded, and charge that the

whole scheme and design of the Library is to furnish books
for the use of the community ; and that this mode of creating

a constituency to select the management of the Library is a

matter of mere convenience, and one which, as such, gener-

ally prevails among other institutions which have also been

judicially declared to be charities, the expenses of maintaining

the institutions being obtained from endowments and con-

tributions, and no profit of any pecuniary character being

directly or indirectly obtained by the governors or members

thereof.

And the complainant further avers, that any tax levied will
result in nothing but diminishing the fund that is applied to
increase and maintain the collection of books, and will not in
any manner be paid out of any fund which any individual
could lawfully apply to his own uses, and, therefore, the said
institution is within the provision of the statute and is law-
fully exempted from taxation.

And the complainant further avers, that even were the said
act of 1874 held to be unconstitutional, yet that the official
certificate of exemption, issued by the department of this
municipality in whom exclusive control over such matters
has been vested, cannot be impeached in any other manner
than by an appeal to the Court of Common Pleas of the
county, as provided in the said acts.

Wherefore the complainant needs equitable relief, a5 fol-
lows :—

1. That the rights of the parties may be ascertained in the
premises, and that it may be declared that the complainant is
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a purely public charity, as well as an institution of learning,
benevolence or charity; or, in the alternative, that it be de-
creed that the exemption so as aforesaid declared by the
Board of Revision is binding and conclusive upon the de-
fendant.

2. That an injunction do issue, preliminary until hearing
and perpetual thereafter, to restrain the defendant from pro-
ceeding to enforce the pretended claim so as aforesaid asserted
by him.

3. General relief,

WM. IIENRY RAWLE,
R. €. McMURTRIE.










Appeal of WM. J. DONOHUGH, Collec-
tor of Delinquent Taxes, from decree
of the Court of Common Pleas No. 2 of
Philadelphia County.

The Philadelphia Library Oompany is .
ciation or institution of learning” Wi
meaning of the Constitution and acts dertining
subjects of exemption from taxation.

[For opinion of MITCHELL, J., below, see Legal
Intelligencer, January 4, 1878.]

In re Bill in Equity of W.J. Donohugh
v. The Library @ompany of Philadelphia.
PEr CuriAM. March 4, 1878.

The exemption claimed in this case falls
clearly within that clause of the Act of
May i4th, 1874, P. L. 158, which exempts
from taxation all ‘““associations and insti-
tutions of learning, benevolence or charity,
with the grounds thereto annexed and
necessary for the oceupancy and enjoy-
ment of the same, founded, indorsed and
maintained by public or private charity.”’
This leaves the true question upon that
clause of the 9th Article of the New Con-
stitution, which authorizes the General
Assembly to exempt ‘‘institutions of
purely public charity.”
pivot of the case, the opinion of the
learned judge of the Common Pleas, is s0

__full, clear and accurate, we deem it un-

On this, the.
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| necessary to add anything to what he has
| said so well.
One point, perhaps, we should notice.
.| The word *‘purely’ must be interpreted
“} so as to confine its qualification of a
4. *public charity”’ to those institutions
solely controlled and administered by the
State herself; or so as to extend it to
private institutions for purposes of purely
public charity, and not administered for
private gain. We prefer the latter inter-
pretation as declaring the true meaning of
the Constitution, and subserving best the
public interest. On this point, in its ap-
plication to the Library Company, the
opinion of the learned judge fully sustains
| the claim of the company, to be an insti-
tution of this character.

Decree affirmed with costs of the appeal,
and the record ordered to be remitted for
further proceedings.

J. Howard Gendell and William Nelson
West, Hsqs,, for appellant.

Wm. Henry Rawle and R. C. MecMuririe,
Hsgs., for appellee. .
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s The following judgments were rendered
5‘ on March 4th, 1878 :

PeEr CURIAM.

o Appeal of Wm. J. Donohugh. Decree
is l afirmed and record remitted for further

1

To
inter
lowi1
their.
Regis!
Lettel
and Co
tors, Ac
their ac:
and th#
Orphan
the 25
o’clock A
Sixth st
which pu
gaid Co
April,

1878.
Feb. 1

proceedings.

) SR R AL Ducline  Ininnetion

No. 737. June Term, 1877 .

In the Court of Common Pleas, No, 2, for
the County of Philadelphia.
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G[EINE BRI GY) R TE AR NG S

A G et T
BETWEEN

The Library Company of Philadel-
phia, Complainants,

AND

William J. Donchugh, Collector of
Delinquent Taxes for the City
of Philadelphia, Defendant.

S=ATAEEET
FILED JUNE I4th, 1877.

—_— e

To the within-named Defendant:

You are hereby notified and required, within
fourteen days after service hereof on you, ex-
clusive of the day of such service, to cause an
appearance to be entered for you in the Court of
Common Pleas of Philadelphia County, No. 2,
to the within bill of complaint of the within-
named Complainant, and to observe what the
said Court shall direct.

Witness our hands at Philadelphia, this four-
teenth day of June, one thousand eight hundred
and seventy-seven.

WM. HENRY RAWLE,
710 Walnut Street.
R. C. McMURTRIE,
416 Walnut Street.

Nore.—If you fail to comply with the above directions,
by entering an appearance in the Prothonotary’s Office
within fourteen days, you will be liable to have the
bill taken pro confesso, and a decree made agaiust you in
your absence.

ALLEN, LANE & SCOTT, PRS. PHiLA«
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