25

Rush gives no estate to complainants until after such comple-
tion. The alleged acceptance of the fifth of October, 1869, 18
not binding upon them or their successors, but is a simple ex-
pression of willingness to receivea gift, and is revocable until
receipt of a conveyance.

II. None of the preliminary conditions preseribed by testa-
tor have been complied with.

a. No binding agreement to comply with these has ever
been executed and Jelivered. This is made a condition
precedent to the vesting of any estate Or right.

b. The clauses (see p. 3, of this answer) which the testator
ordered to be inserted in an act of Assembly, have not been
inserted in the one drafted by the counsel of the company,
nor in any other.

¢. The act of Assembly drafted by complainants virtually
prohibits them from acting as trustees ander Dr. Rush’s will,
because it enacts that their property, books, &c., shall not be
subject to the conditions of that will, but shall remain entirely
under their own absolute control.

d. The order of Court by which they have sought to dis-
pense with what the testator prescribed, is in direct opposition
to the act of Assembly by which it is pretended to have been
authorized. The act permitted the company to act as trustees
¢ only in such manner that the real and personal property of
“ the company held by them in their own right” should be in
no wise affected by Dr. Rush's will and codicils, © but should
« remain and be under their own entire and exclusive control
« and disposition.” The order of Court attempts to interfere
with this control and disposition, by saying who shall act as
directors, and the number of stockholders who shall use it,
and by forbidding a connection with any other body corporate
or politic. Itis therefore utterly null.

e. The reservation of an exclusive control in the Library
Company over their books, &e., is in opposition t0 the condi-
tion imposed by testator, that there must be no non-exclusion
of books differing from ordinary or conventional opinions.”

£, The reservation of this control will prevent the com-
plainants from binding themselves to use the building for the
purposes of their library, and as a receptacle for their books
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