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ADVERTISEMENT.
f/]
‘ HE following fheets were written during the

late Non-Importation Agreement : But that
Agreement being diffolved before they were ready for
the Prefs, it was then judged unfeafonable to publifh
them. Many will, perbaps, be furprifed to fee the
Legiflative Authority of the Britifb Parliament
over the Colonies denied in every inftance. Thafe

the writer informs, that, when be began this piece,
be would probably have been [urprifed at fuch an
opinion bimfelf 5 for, that it was the refult, and
not the occafion, of bis difquifitions. He entered
upon them with a view ond expeilation of being
able to trace fome conflitutional Line between thofe
cafes, in which we ought, and thofe in which we
' ought net, to acknowledge the power of Parliament
' over us. In the profecution of his enguiries, he
| became fully convinced, that fuch a Line does not

exift 5 and that there can be no medium between .
acknowledging and denying that power in all
cafes. Which of thefe two alternatives is moft con-
Siftent with Law, with the principles of Liberty,
and with the bappinefs of the Colonies, let the
"2 public
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f public determine. To them the writer fubmits bis |
Jentiments, with that re/pectful deference to their i
judgment, which, in all queflions affecting them, ;
every individual foould pay. I
I
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CONSIDERA_TIONS, &ec.

1
o O queftion can be more important to Great-Britain,
i and to the Colonies, than this—Does ke legiflative
anthority of the Britifb Parliament extend over them 2

On the refolution of this queftion, and on'the meafures
i which a refolation of it will dire@®, will depend, whether
the Parent Country, like a happy Mother, fhall behold her
Children flourithing around her, and receive the moft grate-
ful returns for her prote&ion and love; or whether, like a flep-
dame, rendered miferable by her own unkind conduét, fhe
fhall fee their affeftions alienated, and herfelf deprived of
thofe advar}‘gés, which a milder treatment-would have enfured
to her.

S

{

‘1 TuE Britith nation are generous : They Jove to enjoy
| freedom : They love to behold it: Slavery is their greateft
{ abhorrence : Isit pofiible then, that they would wifh them-
! felves the authors of it ? No. Oppreffion is not a plant of
{ the Britith {oil ; and the late fevere proceedings againft the
| Colonies muft have arifen from the deteftable fchemes of in-
| terefted Minifters, who have mifinformed and mifled the peo-
‘ ple. A regard for that nation, from whom we have {prung,
i and from whom we boaft to have derived the {pirit, which
| prompts us to oppofe their unfiiendly meafures, muft lead us
\ to put this conftruction on what we have lately feen and ex-
perienced. When therefore, they fhall know and confider
1 the juftice of our claim-—that we infift only upen being treat-
! ed as Freemen, and as the Defcendants of thofe Britith an-

ceftors,
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ceftors, whofe memory we will not difhonour by our degene-
racy, it isreafonable to hope, that they will approve of our
conduét, and beftow their loudeft applaufes on our congenial
ardour for Liberty.

Bur if thefe reafonable and joyful hopes thould fatally be
difappointed, it will afford us at leaft {ome fatisfadtion to
know, that the principles on which we have founded our
oppofition to the Jate A&s of Pariiament, are the prin-
ciples of juftice and freedom, and of the Britifth conftitu-
tion. If our righteous fruggle {hall be attended with mis-
fortunes, we will reflect with exultation on the noble caufe
of them ; and while fuffering unmerited diftrefs, think our-
felves {uperior to the proudeft flaves. On the contrary, if
we fhall be re-inftated in the enjoyment of thofe rights, to
which we are entitled by the fupreme and:fzontroulable laws
of nature, and the fundamental principles of the Britifh
conftitution, we fhall reap the glorious fruit of our labours ;
and we fhall, at the fame time, give to the world, and to
pofterity, an inftru@tive example, that the caufe of liberty
ought not to be defpaired of, and that a generous contention

in that caufe is not always unattended with fuccefs, |

Tre foregoing Confiderations have induced me to publith
2 few remarks on the important queftion, with which I in-
troduced this Effay.

Tuaosz who allege tha the Parliament of Great Britain
have power to make Laws binding the American Colonies,
reafon in the following mannper: < That there is and muft
« be in every fate a fupreme, irrefiftible, abfolute, uncon-
« trouled authority, in which the jura [ummi imperii, or the

Ys - 3
rights of fovereignty refide :” * ¢ That this fupreme pow-
¢ er. is, by the Conflitution of Great-Britain, vefted in the
s 15, LY 3
< King, Lords, and Commons:” ¢ That, therefore, the
&?
« Afts of the King, Lords, and Commons, or, in other
<« words, A&s of Parliament, have by the Britifh Confiita-
3 ? s
< tion, a binding Force on the American Colonies, they

€

« compofing a part of the Britifh Empire.”
I apmiT

% Blackftone, 48, 49. + Ibid. se, 51.
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I apmrt that the principle, on which this argument is
founded, is of great importance: Its importance, however,
is derived from its tendency to promote the ultimate end of
all government. But if the application of it would, in any
inftance, deftroy, inftead of promoting that end, it ought,
in zhat inftance to be rejeted : For to admit it, would be to
facrifice the end to the means, which are valuable only fo far
as they advance it.

ALt men are, by nature, equal and free: No ore bas
a right to any authority over another without his confent:
All lawful government is founded on the confent of thofe,
who are fubjeQ to it : 'Such confent was given with a view to
enfure and to encreafe the happinefs of the governed above
what they could enjoy in an independant and unconneéted
ftate of nature. The confequence is, that the happinefs of
the fociety is the FirsT law of every government,*®

THis rule is founded on the law of nature: It muft con-
trol every political maxim: it muft regulate the Legiflature
itfelf. | The people have a right to infift that this rule be

AHerved ; and are entitled to demand a moral fecurity that the
Legiflatare will obferve it. If they have not the firft, they
are ilaves; if they have not the fecond, they are, every mo-
ment, expofed to flavery. For « civil liberty is nothing elfe
¢ but natural liberty, divelted of that part which conftituted

the independance of individuals by the authority which i¢
¢¢ confers on fovereigns, attended with a right of infifting
upon their making a good ufe of tkeir authority, and with

¢ amoral fgcurity that this right will have its effect.” 1

Let me now be permitted to atk —Will it enfure and en-
creale the happinefs of the American Colonies, that the Par-
liament of Great-Britain fhould poffefs a fupreme irrefitible
uncontroled authority over them:—-Is fuch an authority

confiftent
_ * Theright of fovereignty is that of commanding finally—but
in order to procure real felicity; for if this end is not obtained,
fovercignty ceafes to be a legitimate authority. Burr., 32.

Il Thedaw of nature is fuperior in obligation to any other.
BLACKSTONE 41, f BurrLAMAQUI, -
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confiftent with - their liberty ? Have they any fecurity that it
s will be employed only for their good. Such a fecurity is ab-
b i folutely neceffary. Parliaments are not infallible : They are

not always juft. The members, of whom they are com-
E pofed, are human; and, therefore, they may err: They are
[ influenced by intereft; and, therefore, they may deviate
1 from their duty. The a&s of the body muft depend upon
‘ the opinions and difpofitions of the members: The a@s of
E 3 the body may, then, be the refult of error, and of vice. It
is no breach of decency to fuppofe all this: The Britifh
Conflitation fuppofes it: ¢ It fuppofes that Parliaments may
< betray their truft, and provides, as far as human wifdom
¢ can provide, that they may not be able to do fo long,
, ¢ without a fufficient control.”* Without provifions for
% : this purpofe, the temple of Britith liberty, like a ftruure of

: ice, would inftantly diffolve before the fire of eppreflion and
& | efpotic {way.

It will be very material to confider the feveral fecurities,
which the inhabitants of Great-Britain have, that their li-
berty will not be deftroyed by the legiflature, in whofe hands
it is entrufted. If it fhall appear, that the fame fecurities are
not enjoyed by the Colonifts ; the undeniable _ confequence i
will be, that the Colonifts are not under the fame obligations o
to entruft their liberties into the hands of the fame legifla-
tare : For the Colonifts ave entitled to 4/ § the privileges of E
Britons. We have committed no crimes to forfeit them : ’
We have too much {pirit to refign them. We will leave our
pofterity as free as our anceftors left us.

T e S

S

of a law, the confent of the King, of the Lords, and of
} the Commons 1 is abfolutely neceflary {. If; then, the inha- iy
e, “ bitants of Great.Britain poflefs a fufficient reftraint upon
-;.' ‘ * Differt. on parties. Let. 11. 12.

l
‘»
| To give to any thing that pafleth in Parliament the force
|

2 § As the law is the birthright of every fubje&, fo wherefoever 1%
é k they go, they carry their laws with them! 2. WrLL1AM’s reports. E :
- i 75. I
| f The Commons of England have a great and confiderable |
i right in the Government; and a fhare in the Legiflature without
X tf whom no law pafs. Lord RAYMoOND’s reports. 950,
R 1 4. Inftitute. 23.
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any of thefe branches of the legiflature, their liberty is fe-
cure. provided they be not wanting to themfelves. Let us
take a view of the reftraints, which they have upon the Houfe
of Commons.

THEY ele& the members of that Houfe, ¢« Magiftrates,
fays Montifquieu, are properly theirs, who have the nomina-
tion of them,” The members of the Houfe of Commons,
therefore, elelted by the people, are the magiftrates of the
people 5 and are bound, by the ties of gratitude for the
honour and confidence conferred upon them, to confult
the intereft of their confituents.

THE power of eleions has ever been regarded as a point
of the laft confequence to all || free governments. The inde-
pendant exereife of that power is juitly deemed the firongeft
bulwark of the Britith liberties €.  As fuch, it has always
been an obje@ of great attention to the legiflature ; and is
exprefsly ftipulated with the Prince in the Bill of Rights.
All thofe are excluded from voting, whofe poverty 1is fuch,
that they cannot live independant, and muf therefore be
fubje& to the undue influence of their fuperiors.  Such are
fuppofed to have no will of their own ; and itis judged im-
proper that they fhould vote in the teprefentation of a free
ftate.  What can exhibit, in a more ftriking point of view
the peculiar care which has been taken, in order to render
the eleftion of members of parliament entirely free ? It was
deemed an infult upon the independant Commons of England,
that their uninfluenced fuffrages fhould be adulterated by
thofe, who were not at Iberty to fpeak as they thoughr,
though their interefts and inclinations were the fame. Britith
Iiberty, it was thought, could not be effettually fecured, un-
lefs thofe who made the laws were freely, and without in-

fluence

I The Athenians, juﬁ]y jealous of this important*privilcgc,

punithed, with death, every {tranger who prefumed to interfere i
the Affemblies of the people.

1. The Englifh freedom will be at an end whenever the Court
invades the free Ele@ion of Parliaments. Ra:rn.

A right that a man has to give his vote at the ele@ion of a per-
{on to reprefent him in Parliament, there to concur to the making
of laws, which are to bind his Liberty and Property, is a moft tranfeen
dant thing and of an high nature. Iord Raymonp’s ICPOrts. 953,
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PR fluence, ele@ed by thofe, for whom they were made. Updn
' this principle i reafona b ly founded the maxim in law—That
every one, who is capable of xercifing his will, 1s party,
and prefumed to confent to an A& of f Parliament.

For the fame reafon that perfons, who live dependant
upon the will of others, are not admitted to vote ip elec-
' ; tions, thofe who are under age, and therefore incapable of
! : judging; thofe who are convicted of perjury or fubornation
| ; ! of perjury, and therefore unworthy of judging; and, thofe
| ' ; who obtain their freeholds by fraudulent conveyances, and
would therefore vote to ferve infamous purpofes, are all like- i
wife excluded from the enjoyment of this great pririlege.
| Corruption at eletions is guarded againtt by the flrifteft pre-

! cautions, and moft fevere penaltics. Every elettor, before
‘ he polls, muft, if demanded by a candidate or by two elec-
1 tors, take the oath againft b~ibcry, as prefcribed by 2. Geo.
{ iy Officers of the excife, of the cuftoms, and of the

| ‘ poft-offices—Officers concerned in the duties upon leather,
ted, hackney coaches,

| foap, paper, flriped linens imj
cards and dick, are reftrained from interfering in eleétions
under the penalty of £ 100 and of being incapable of ever

exercifing any office of truft under the King.

Taus is the freedom of ele@ions fecured from the ferwility, ;
the ignorance, and the corruption of the eleGors; and from the
interpofition of officers depending immediately upon' the

|

)| Crown. But this is not ‘all. Provifions, equally falutary,

! have been mddc concerning *}weﬁqw“ ifications of thofe, who

fhall be eleGed. All nnagmable care has been taken, that

j the Commons of Great—l}ritain may be neither awed, nor al-
dured, nor deceived into any nomination inconfifient with their

; i liberties.

B | | ‘

| : It hasbeenadopted as a general maxim; that the Crown

E || { will t'xke advantage of every uppmtw.tv of extending its pre- '
‘ i [ '*ga /¢ in oppofition to the privileges of the people ; that it

K s the Intereft of thofe who have penfions, or offices az aill trom

offic
the




%)

the Crown, to concar in all its meafures; that mankind in i

(6]

-

b
gcneral will prefer their private intercft to the good of their
untry; and that, confequen tly, thofe whe enjoy fuch pen- L
ﬁmxs or offices are unfit go reprefent a free nation, aad to b1
have the care of their liberties committed to their hands. § 11
All fuch officers or penfioners are declared incapable of being
efled Members of the Houfe of Commons.

o

€i

Bur thefe are not the only checks which the Commons of
Great Britain have upon the condué of thole, whom tmy
ele& to r;yrcim: them in Parliament. The interefl of the
{ ives is. the fame with that of their conflituents.
.ry meafure, that is pr cmc‘l;m! to the nation, muft be pre-

.l'!d xcll to tU[v’/} uh\L LE.-XF 0 U"’V. £ They cannot C« g4
2
J J

their ‘eleQors, without, at the fame time, injaring t them-
felves.  They muft join in bearing the burthen of every op-
preflive act; and participate in the hap; effects of every wife
and good law. Influenced by thefe L\)‘!hdc‘lsuons, they will
eriot ﬁy and with attention examine every meafure propufed
to them; they will behold it in every light, and extend their
views to its moft diftant confequences. If, after the molt
mature deliberation, they find it will be coxn yducive to the
welfare of their c they will fupport it t with ardour:
1f, on the contrary, it appears to be of a dangerous and de-

ftraétive nature, they will oppofle it with firmnefs.

cl

Every focial and generous affeflion concurs with their

interelt in animating the reprefentatives of the Commons of

Great Bri:zain to an honelt and faithful difcharge of their i
important trut. Ine *n patriotic effort, thel heart-felt fatis- i
faction of ha:':ng afted a worthy part vibrates in dr.lig?tztr’ul !5
unifon with the applaufe of their countrymen, who never )

.nts to the friends il

fail to exprefs their warmeft acknowledgen
and benefa@ors of their country. How pleafing are thofe wl

rewards | Flow much to be 1

eferred to that paltry wealth,

y meannefs and treachery ! i
and ‘treachery do not always |

o

which is fometi
1 fay fometimes 5 for mea
obtain even zbat pitiful reward.

B 2 the

r

The moft ufeful minifters to it ]

§ Thete are a few exceptions in the cafe of officers at will.
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e the crown, and therefore the moft likely to be employed,
i efpecially in great emergencies, are thofe who are beft be-
| loved by the people ; and thofe only are beloved by the peo.-
( ple, whoa& ficadily and uniformly&in fupport of their liber.
ties.  Patriots, therefore, have frequently, and efpecially
upon important occafions, the beft chance of being advanced
to offices of profit and power. An abje& compliance with
the will of a imperious Prince, and a ready difpofition to fa-
crifice every duty to his pleafure, are fometimes, | confefs,
the fleps, by which only men can expet torife to wealth and
titles. Let us fuppofe, that in this manner, they are fuc-
cefsful in attaining them. Is. the defpicable prize a fufficient
recompence for {ubmitting to the infamous means, by which
it was pmcured; and tor the torturing remorfe, with which
the pofleflion of it muft be accompanied ? Will it compenf{ate
b for the merited curfes of the nation and of potterity ?

H TrHEeSE muit be very flrong checks upon the condu@ of
E B every man, who is not utterly loft to all fenfe of praife and |
| : blame. Few will expofe themfelves to the ju/#? abhorrence of i
thofe, among whom they live ; and to the excruciating {en-
fations, which fuch abhorrence muft produce,

Bu'r left all thofe motives, powerful as they are, fhould be
| infufficient to animate the reprefentatives of the nation to a
|‘ vigorous and upright difcharge of their duty, and to reflrain
E them from yielding to any temptation, that would incite \ ¢
E i them to betray their truft ; their conffituents have ftill a far- ‘
i ther fecurity for their liberties in the frequent ele&ion of i
E & Parliaments. At the expiration of®very Parliament, the
E ] people can make a diftinction between thofe who have ferved
them well, and thofe who have neglected or betrayed their
intereft : They can beftow, unafked, their {uffrages upon
the former in the new election; and can mark the latter with
difgrace, by a mortifying refufal, The conftitution is thus
| frequently renewed and drawn back, as it were,  to its firft
i principles ; which is the moft effe@ual method of perpetu-
i ! ating the liberties of a ftate. The people have numerous op-
portunitics of difplaying their juft importance, and of exer- '
: ' cifing,

e
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e
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cifing, in perfon, thefe natiral rights.  The repref
{

are reminded whofe creatures they are; and to whom t

are accountable for the ufe of that power, which is de‘e'“
unto them. The firl maxims of jurifprudence are ever kept
in view—~THAT ALL POWER IS DERIVED FROM THE PEO-
PLE—THAT THBEIR HAPPINESS IS THE END OF GOVERN-
MENT,

FreQuenT new Parliaments are a part of the B
conftitution : By them only the King can know . the imme-
diate fenfe of the nation. Every fupply, which they grant,

is jultly to be confidered as a tcﬂimonv of the loyalty

affeCtion, which the nation bear to their Sovereign; and by

this means a mutual confidence is created bu:wr en the K ing

and his fubjedts. How pleafing mut fuch an intercourfe of
benefits be ! How muft a father of his people rejo-;ﬂ e in fu(,v
dutiful returns for his paternal care ! With what ardsq
his people cmbz € every (,pr;urtumtw of giv

cing proofs, that they dre notinfenfible of his wife and 1n-
dualgent rule !

Long Parliaments have always been prejudicial to the
Prince, who fimmoned them, or to the f:op!c. who ele@ted
them. In thatcalledt by hmg Charles I, the year 1€
the Commons proceeded at firlt, with vigour and a
triotic 1;,41 t, to refcue the k!nn dom from the oppreflion, un-
der which it then groaned—1o retrieve the liberties of the
people, and eflablifh thém on the fareft 10*1nca1£@ns-~~and to
remove. or prevent the pe

anfen, or which, they dr

cious confequences, which had
from the tyran-
nical exercife of prerogative, thed the courts of
the ftar chamber and high ¢
forrefts to their antient hour
five ftatutes concerning A.n'v"n.x:mr I hey rf eclared the tax
of fhip-money to be illegal : Tt
rights, and obtained a
when the r’;m(‘r unadvifedly paffed ar

illfuch time as they fhould pleafe ves, how
foon—how fata! ly did their con ;.3 c’l'mm* ! In what mifery

4
did

nue them
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did they involve their country ! Thofe very men, who,
; while they had only a conftitutional power, feemed to have
1  § I3 - - x - E )
[ ‘ o other aim but to fecure and improve the liberty and feli-
f v o - 4 = s % o
I | city of their conflituents ; and to render their Sovereign the
happy people—thofe very men,

reo o

glorious ruler of a free and
after they became independant
| eleftors, facrificed beth to that
\

|

) ¢
of the King and of their
inordinate power, which

had been given them. A regard for the public was now no
Tonger the fpring of their aGions: Their only view was to
aggrandize themfelves, and “to eftablifh their grandeur on

he rains of their country. Their views unhappily were ac-
i complifhed. They over-turned the conftitution from its very
b foundation 3 and converted into rods of oppreﬁ"zcn thofe in-
b firuments of power, which had been put into their hands
‘1‘; for the welfare of the ftate ; but which thofe, who had for-
5
|
b
i

§
} | i

>

L

merly given them, could not now re-afflume. What an in-

e i j = - i
firu@ive example is this ! How alarming to thofe, who have
| no influence over their legiflators—who have no fecurity but
|
|
|
|

that power, which was originally derived from the people,
and was delegated for their prefervation, may be abufed for
their deftru&ion ! Kings are not
du& of the long Parliament will juftify me in ac

ings are net the fevereft tyrants.

the only tyrants : The con-

Iding, that

AT the Reftoration, care was taken to reduce the Houfe of

Commons to a proper dependance on the King ; but imme-

i | diately after their election they loft all dependance upon their
conflituents, becaufe they continued during the pleafure of |
the Crown. The effe&ts foon dreadfully appeared in the long |
Parliament under Charles Ild.  They feemed difpofed in-

i
|
|
l : e :
‘ ' glorioufly to furrender thofe liberties, for which their ancef-
(

tors had planned, and fought and bled : And it was owing
_ ; t0 the wifdom and integrity of * two virtuous Minifters of
y : ;‘ the Crown, that the Commons of England were not re-
I duced to a ftate of flavery and wretchednefs by’ the treachery
n reprefentatives, whom they had indeed eleéted,

g of their ow
Secure of their {feats,

Pl but whom they could not remove,
a whilé they gratified the Crown, the Members bartered the
liberties

* The Farls of Clarendon and Southamptoxn.




%

{ 1 )

liberties of the nation for places and penfions ; and threw
into the fcale of prerogative all that weight, which they de-
rived from the people, in order to counter-balance it.

It was not till fome years after the Revolution, that the
people could rely on the faithfulnefs of their Reprefentatives,
or punith their perfidy. By the Statote 6. W. and M. ¢, 2.
it ‘was enatted, that Parliaments fhould not continue longer
than rhree years. The infecure fituation of the firft Prince of
the Hanowverian line, furrounded with rivals and with ene-
mies, induced the Parliamment, foon after his accefiion to the
throne, to prolong this term to that of fewer years. At-
tempts have fince that time been frequently made to reduce
the continuance of Parliaments to the former term: And
{uch attempts have always been well received by the naticn,
Undoubtedly they deferve fuch reception: For long Parlia-
ments will natarally forget their dependance on the people:
When this dependance is forgotten, they will become cor-
rupt: ¢ Whenever they become corrupr, the Conftitution of
¢¢ England will lofe its liberty—it will perith.” §

Sucx is the provifion made by the Laws of Great-Britain,
that the Commons thould be faithfully reprefented : Provi-
bour for their conflituents in vain. The Conflitution is
formed in fuch a manner, that the Houfe of Commons are 4-
ble as well as ailfing to prote€t and defend the liberties en-
trufted to their care.

Tue Conflitation of Great-Britain is that of a limited ma-
narchy ; and in all limited monarchies, the power of preferv-
ing the limitations muft be placed fomewhere. During the

reigns
§ MonmTesg. b. 11. c. 6, o

If the legiflative body were perpetual; or might laft for the life
of the Prince who convened them, as formerly and weee fo to be
fupplied by occafionally filling the vacancies with new reprefenta-
tives ; in thefe cafes, if it were. once cor rupted, the evil would be
palt remedy: But when different bodies fucceed each other, if the
people fee caufe to difapprove of the prefent, they may reify its
faults in the next. A legiflative Aflembly alfo, which is fure to be
feparated ag ! 1

in, will think ¢l
duty to make orly fuc

iem{clves bound in intereft as w
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‘ ! rus of the firft Norman Princes, this power feems to have
‘ |
£ refided in the Clergy and in the Buxons by tarns. But it
! &

:

was lodged very improoe-‘lv. ‘The Clergy zealous only for
the. mgn.w and pre-eminence of the church, neglefted and
defp ..ud the people, whom, with the foil they tilled, they

L W0 u;d willingly have confid *ed as the patrimony of St. Pe.-

o ter. Attached to a foreign jurifdiction, and afpiri at an
o entire independance of the civil powers, they looked upon
i { .‘ the prcmr\mvcs of the Crown as fo many obflacles “in the

& way of their favourite fcheme of fupreme ecclefiaftical do-
1

ton ; and thercfore feifed, with eagernefs, every occafion

o of facrificing the interefts of their fovereign to thofe of the

|
1

:

? ,
| Pope. Enemies alike to their King and to their c“"rtry, :
] their fole and unvaried aim was to reduce both to the moft

| | abjet ftate of fubmiffion and flavery. The.means employed

E ‘ by them to accomplith their pernicious purpofes were, fome-

} times, to work upon the fuperflition of the people, and di-

{

!

)

re@ it againft the power of the Prince; and, at other times,
to work upon the fuperftition of the Prince, and dire& it a- :
gaint the liberties of the people. |

Tue power of preferving the Iimitatims of monarchy for
the purpofes of liberty was not more properly placed in the
Barons. Dommemmw and tJ“DLA.s” they oppreffed their
vaflals, and treated dwm as flaves; they oppofed their
P Prince, and were 1"’1Pu ient cf eve.y legal reftraint. Capri- ;
e cious and inconftant, they fometimes abetted the Kingin his

pioje@s of tyranny; and, at othex times, excited the people ;
to infurreQions and tumults, For the;e reafons, the Conft- !
i tution was ever f‘u@matmg from one extreme to another;
E L Now defpotifim—now anarchy prevailed. *

B It |

‘ ““; ‘ Bur after the reprefentatives of the Commons bc:van to

. ; | fitin a feparate Houfe, to be confidered as a difin& ranch

ki | of the legiflature ; and as fuch, to be invefted with fe arate

= b ‘ and independant powers and privileg then the conflitution !
g’; ‘ | - aflumed a very different appearance. Ha wving no-intereft con-

1; :': , “ trary mtm of the people, from among whom they were

e U cholen, and with whom, after the feffion, they were again

to




to mix, they had no views inconfiftent with the liberty of
their confltituents, and therefore could have no motives to
betray it. Senfible that prerogativé, or a difcretionary pow-
er of alling where the laws are filent, is abfolutely neceflary,
and that this prerogative is moft properly entrufted to the exe-
cutor of the laws, they did not oppofe the exercife of it,
while it was direfted towards the accomplithment of its ori-
ginal end : But fenfible likewife, that the good of the ftate
was this original end, they refifted, with vigour, every arbi-
trary meafure, repugnant to law, and anfupported by
maxims of public freedom or utility.

poffefled over prerogative, were
with a fecret, but effetual force
—unlike the impetuéus refiftance of fa&tious DBarons, or the

boifterous fulminations of ambitious Prelates.

T'aEe checks, which they
calm and gentle— operating

Ore of the moft ancient maxims of the Englifh Jaw is,
That no freeman can be taxed at pleafure. * But taxes om
freemen were abfolutely nec

effary to defray the extraordinary
charges of government. ‘The confent of the freemen was,
therefore, of neceflity to be obtained. Numerous as they
were, they could not affemble to give their confent in their
proper perfons; and for this reafon, it was dire@ed by the
conflitution, that they fhould give it by their reprefentatives
chofen by and out of themfelves. Hence the indifputable
and peculiar privilege of the Houfe of Commons to grant
taxes. +

Tr1s is the fource of that mild byt powerful influence,
which the commons of Great.Britain poflefs over the Crown.
In this confifts their fecurity, that prerogative, intended for
their benefit, will never be exerted for their ruin. By calmly
and conftitutionally refufing {upplies, or by granting them
only on certain conditions, they have corre@ted the extrava-

% gancies

* Bacon’s Abridgment of the law, 568,

T Note, It is faid in divers records, ¢ per communitatem An-
gliz probis concefs.”  Becaufe all grants of fublidies or aids by
Parliament do begin in the Houfe of Commons, and firft granted
by them : Alfo becaufe in effect the whole profit which the King

e 4 Inftitute. 29,

a

1pcth, doth come from the Commons.
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gancies of fome Princes, and have tempered the head-ftrong
nature of others ; they have checked the progrefs of arbitrary
power, and have fupported with honour to themfelves, and
with advantage to the nation, the charater of grand inqui~
fitors of the realm. The proudeft Minifters of the proudeft
Monarchs have trembled at their cenfures; and have ap-
: peared at the bar of the Houfe to give an account of their
H condu&, and afk pardon for their faults. Thofe Princes,
who have favoured Liberty, and thrown themfelves upon the
i affeCtions of their people, have ever found that Liberty,
£ B which they favoured, and thofe affetions which they culti-
' vated, the firmeft foundations of their throne, and the moft
folid fupport of their power. The purfes of their people
have been ever open to fupply their exigencies : Their {words
have been ever ready to vindicate their honour. On the con-
trary, thofe Princes, who, infenfible to the glory and advan-
tage of ruling a free people, have preferred to a willing obe-
dience the abject fubmiffion of flaves, have ever experienced, %
that all endeavours to render themfelves abfolute were but fo
i many fteps to their own downfall.

o
o

NI RPN

N

2

SucH is the admirable temperament of the Britith confli-
:r tution! Such the glorious fabric of Britain’s liberty—the
{ pride of her citizens—the envy of her neighbours—planned

P by her legiflators—erected by her patriots—maintained en-
) tire by numerous generations paft! May it be maintained
i entire by numerous generations to come !

il Can the Americans, who are defcended from Britith an-
| ;: ceftors, and inherit a// their rights, be blamed—can they be
i blamed By THEIR BRETHREN IN BriTain—for claiming

!:\4: ' jf ftill to enjoy thofe rights ? But can they enjoy them, if they
;e : ‘ are bound by the A&s of a -Britith Parliament? Upon what
B | 0 principle does the Britith Parliament found their power ? Is it
? P 31’ founded upon the prerogative of the King? His prerogative
E | | does not extend to make laws to bind any of his fubjeds,
i Does it refide in the Houfe of Lords? The Peers are a col-

ledtive, and ‘not a reprefentative body. If it refides any
where, then, it muft refide in the Houfe of Commons.
; SuowLs




4 44 cn 5 5.

SuowLp any one obje& here, that it does not refide in the
Houfe of Commons only, becaufe that Houfe cannot make
laws without the confent of the King and of the Lords; the
anfwer is eafy. Though the concurrence of all the branches
of the Legiflatare is neceflary to every law; yet the fame
laws bind different perfons for different reafons, and on dif=
ferent principles. The King is bound, becaufe he affented
to them. The Lords are bound, becaufe they voted for
them. The Reprefentatives of the Commons, for the fame
reafon, bind themfelves, and thofe whom they reprefent.

Tr the Americans are bound neither by the aflent of the
King, nor by the votes of the Lords to obey Aé&s of the Bri-
tith Parliament, the fo/¢ reafon, why they are ‘bouad, is,
becaufe the reprefentatives of the Commons of Great-Bri-
tain have given their {fuffrages in favour of thofe A&s.* But
are the Reprefentatives of the Commons of Great Britain
the Reprefentatives of the Americans ? Are they ele@ted by
the Americans ? Are they fuch as the Americans,. if they had
the power of eleftion, would probably ele&t? Do they know
the intereft of the Americans ? Does their own intereft
prompt them to purfue the intereft of the Americans ? If
they do not purfue it, have the Americans powe: to punith
them ? Can the Americans remove unfaithful members at
every new ele&ion ? Can members, whom the Americans do
not ele&t ; with whom the Americans are not connefed in
intereft ; whom the Americans cannot remove ; over whom
the Americans have n influence —Can fuch Members be
ftiled, with any propriety, the magiftrates of the' Americans?
Have thofe, who are bound by the laws of magiftrates nat
their own, any fecurity for the enjoyment of their abfolute
rights —thofe rights, ‘¢ which every man is entitled to en-
joy, whether in fociety or out of it ?”” || Is it probable that
thofe rights will be maintained ¢ Is it  the primary end of

Cza2 government
* This is allowed even by the advocates for parliamentary
power ; who account for its extenfion over the Colonies upon the
very abfurd principle of their being virtually reprefented in the
Houfe of Commons.
{- Blackftone, 123.
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Eg L government to maintain § them ?” Shall this primary end be
< Jiuflrated by a political maxim intended to promore it ? ! I
e || : |
| Bur from what fource does this mighty, this uncontrouled ‘ ;
| authority of the Hoafe of Commons flow ? From the col- L
! - 3 . . . I
; le@tive body of the Commons of Great-Britain. This autho- J ]
, 5 = : : .
E ity mult therefore originally refide in them : For whatever |
; i they convey to their reprefentatives, muft ultimately be in |
‘[ themfelves. + And have thofe, whom we have hitherto been . | - 3
i ‘ accuftomed to confider as our fellow fubje@s, an abfolute and
P unfimited power over us ¢ Have they a natural right to make ]
£ laws, by which we may be deprived of our properties, of v
£ . . . > . . :
f our liberties, of our lives ? By what title do they claim to be t
our mafters ? What a& of ours has rendered us fubject to ¢
thofe, %o whom we were formerly equal ? Is Britith Freedom ? c
denominated from the /oi/, or from the Peopls of Britain ? C
> i
i : If from the latter, do they lofe. it by quitting the foil 2 Do
; i thofe, who embark, freemen, in Great-Britain, difembark, ‘
. b . . | ]
e ! it flaves, in America? Are thofe, who fled from the opprefiion ! t
L0 of rega! and minifterial tyranny, now reduced to a ftate of ! ‘
va:’i‘alage to thofe, who, then, equally felt the fame oppref- t§
o b e fion ? Whence proceeds this fatal chanpe ? Is this the return ' .
L b : e = : ; ,
o ’ made us for leaving our friends and our country—for braving : u
; the danger of the deep —for planting a wildernefs, inhabited 3
(. only by favage men and favage beafts—for extending the do- b
;‘ ' minions of the Britith Crown—for encreafing the trade of I t
| the Britith merchants—for augmenting the rents of the Bri-" » 1
| tifh landlords—for heightening the wages of the Britith ar- ‘ b
Fod tificers ? Britons fhould blufh to make fuch a claim : Ameri- <
E ! cans would blufh to own it. ‘5 ir
l
0 al
A It is not, however, the ignominy only, but the danger ; th
= : - a
| alfo, with which we are threatened, that affi&s us. The o
! many and careful provifions which are made by the Britith e
K L Conftitution, that the ele€tors of members of Parliament may =
A 0 b !
5 i € th
P P § Blackftone, 124. Ie
¥ P! t It is felf-evident that the power, with relation to the part we pr
i B 8 bear in the legiflation, is abfolutely, is folely in the eleCtors. We : a6
{ t have no legiflative authority but what we derive from them.
i I Debates of the Commons, vol. 6, P- 75,
= || ‘
« i
i I |
> | L
R | ‘
B | ‘,
= |
{ '
e || ?
Y i I
¥4 i | l
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tray them; and that the Repxc‘«,mdmm may be prevented
from betraying their conftituents with impunity, fufliciently
evince, that {uch precautions have been deemed abfolutely
neceflary for fecaring and maintaining the fyftem of Britifh
liberty.

How would the Commons of Great-Britain ftartle at
a propofal, to deprive them of their fhare in the Legiflature,
by ren 1dering the Houfe of Commons independent of them !
With what 1odmna ton would they hear it! What refentment
would they feel and difcover aml.nut e authors of it! Yet
the Cnmmona of meum.!a n would {a lefs 1

ence from t!

1conveni-
1e execution of fuch a propoa
cans will {uffer fxom the extenfion of the leg

lament over them,

1

< rhan the Ameri-

riflative authority

TsE Members of Parliament, their families, their fiie >nds,
eir pofterity muft be fubje, as well as others, to the laws.
Their interel, and that of their ilies, fri

ty cannot be different from the i
tion, A regard to the former will,
meafures as muft promote the latter,
with refpe@ to America? Are the Le
tain {ubje‘ to the laws which are made for the Co’nxm ?Is
their intereft the fame with that of the Colonies ? If we confider
it ina large and compre mm" ve view, we fhall difcern it
be uuuou‘uedw the fame; but fi

to
e the trouble to

will ¢a

<

confider it in that view: and of thofe who do, few will be

influenced by the co “zf.*crﬂ“
affected with a near thou
that is fupcr:or, bat p~'
condu& is regulated by t
ed at, if they fecure the f“vw

Mankind are ufoally more
r intere®t, than with one,
greater diftance. As the

, 1t 1s not to be wonder.

by meafuares, which will for.
feit the latter  Nay the Jatter wx] frequently be regarded in
the fame manner as if it were pr

cjudicial to them. Itis with
regret that I produce ium;‘ Iate regulations of Parliament as
proofs of what I have advanced. We have vxpuwrccd what
an eafy matter it isfor a M

»
o

las
|

with an oxur,u,ry fhare of
art,

BRSURE ¢ TR IR T TR TN

be prevented fiom chufing Reprefentatives, who would be-
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art, to perfuade the Parliament and the people, that taxes
laid on the Colonies will eafe the burdens of the Mother
Country; which, if the matter is confidered in a proper
light, is, in fa&, to perfuade them, that the ftream of na-
tional riches will be encreafed by clofing up the fountain,
from which they flow.

As the Americans cannot avail themfelves of that check,
which intereft puts upon the members of Parliament, and
which would operate in favour of the Commons of Great-
Britain, though they pofleffed no power over the Legiflature;
fo the love of reputation, which is a pewerful incitement to
the Legiflators to promote the welfare, and obtain the appro-
bation, of thofe among whom they live, and \whofe praifes
or cenfures will reach and affe& them, may bave a contrary
operation with regard to the Colonies. It may become po-
pular and reputable at home to opprefs us. \ A candidate
may recommend himfelf at his ele@ion by recounting the
many fuccefsful inftances,\in which he has facrificed the in-
terefts of America to thofe of Great-Britain. A Member of
the Houfe of Commons may plume himfelf upon his ingenui-
ty in inventing {Chemes to ferve the Mother Country at the
expence of the Colonies; and may boaft of their impotent re-
fentment againft him on that account.

LeT us paufe here a little.—Does neither the love of gain,
the love of praife nor the love of honour influence the mem-
bers of the Britith Parliament in favour of the Amerieans?
On what principles, then—on what motives of aftion can
we depend for the fecurity of our Liberties, of our Proper-

ties, of every thing dear to us in Life, of Life itfelf ? Shall
we depend on their veneration for the diftates of natural
juftice ? A very little fhare of experience in the world ; a
very little degree of knowledge in the hiftory of . men will
fufficiently convince us, that a regard for juftice is by no
means the ruling principle in human nature. He would dif-
cover himfelf to be a very forry ftatefman, swho would ereét
a fyftem of jurifprudence upon that {lender foundation.
« He would make,” as my Lord Bacon fays, ¢ imaginary
laws
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laws for imaginary commonwealths ; and his difcourfes, like
the ftars, would give little light, becaufe they are fo high.”

Bur this is not the worft that can juftly be faid concern-
ing the fituation of the Colonies, if they are bound by the
A&s of the Britith legiflature. So far are thofe powerful
fprings of allion, which we have mentioned, from intereft-
ing the members of that legiflatare in our favour, that, as
has been already obferved, we have the greateft reafon to
dread their operation againft us. While the happy Commons
of Great-Britain congratulate themfelves upon the Liberty,
which they enjoy, and upon the provifions—infallible, as
far as they can be rendered fo by human wifdom—which
are made for perpetuating it to their lateft pofterity ; the un-
happy Americans have reafon to bewail the dangerous fitua-
tion, to which they are reduced ; and to look forward, with
difmal apprehenfion, to thofe future fcenes of woe, which,
in all probability, will open upon their defcendants.

'

Waar has been already advanced, will fuffice to thew,
that it is repugnant to the eflfential maxims of jurifprudence,
to the ultimate end of all governments, to the genius of the
Britith conftitution, and to the liberty and happirefs of the
Colonies, that they fhould be bound by the legiflative autho-
rity of the Parliament of Great-Britain. Such a do@rine is
not lefs repugnant to the voice of her laws. In order to
evince this, I fhall appeal to fome authorities from the books
of the law, which fhew exprefsly, or by a neceffary implica-
tion, that the Colonies are not bound by the A&s of the Bri-
tith Parliament ; becaufe they have no .fhare in the Britith
legiflature,

Tae firlt eafe I fhall mention was adjudged in the zd year
of Richard IId. It wasa folemn determination of all the
Judges of England, met in the exchequer-chamber, to con-
fider whether the people in Ireland were bound by an A& of
Parliament made in England. They refolved, ¢ That they
were not, as to fuch things as were done in Ireland ; but
that what they did out of Ireland, mu® be conformable to

tiae
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the laws of England, becaufe they were the {ubjetts of Eng- !
land. Ireland, igid they, has a Parliament, who make laws ; i 8
and our flatutes do not bind them ; BECAUSE THEY DO NOT .

senp Knicurs To PaRpLiamMenT : But their perfons are the

{ubje&s of the King, in the fame manner as the inhabitants
*

of Calais, and Guienne.”

""ms is the firt cafe, which we find in the books upon
is fubjed ; and it deferves to be examined with the moft

minute atteption.

. It appears, that the matter under confideration was
deemed, at, that time, to be of the greatéft importance :

For.ordinary caufes are never adjourned into the Excheguer-
Chamber ; only {uch are adjourncd there -as are of uncom-
mon W(zvght, or of uncommon diffic ¢ Into the Ex-
chequer Chamber, fays my Lord Coke, all cafes of difficul-
ty in the King’s Bench, or Common Pleas, &c. are, and of
nt time have been, adjourned, and there debated, ar-

anti

gued, and refolved, by all the Judges of England and Ba-

ons of the Exchequer.” + This Court proceeds with the
{elib

greateft deliberation, and upon the moft mature refletion.
The'cafeis firft "argued on both fides by learned Counfel ;
and then openly on {everal days, by all the Judges. Refo-
lutions made with fo much caution, and founded on fo much

legal knowledge, may be relied on as the fureit evidences of

8%

what is law.

2. It is to be obferved, that the extent of the legiflative
aulhox]"r of Parliament is the very point of the adjudication.

'he decifion was not incidental or indigefted : It was not a
fudden opinion, unfupported by reafon and argument : It
was an exprais and deliberate refolution of that very doubt,
which they affembled to refolve.

3. It is very obfervable, that the reafon; which thofe reve-

L 3 rend fages of the law £39¢, why the pec )plc‘ in Ireland were
| ‘ !
f the

* 4. Modern Reports, 225. 7 Coke’s Reports, 220. Calvin’s
Cafe. 1 4 Inltitute. 110,

|

I 4 not bound by an A& of Parliament made in England, was
|
|
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the fame with that, on which the Americans have founded
their oppofition to the late Statutes made concerning them: 1
The Irith did not fend Members to Parliament; and, ther®- |
fore, they were not bound by its A&s. From hence it'un- |
deniably appears, that parliamentary authority is derived |
SOLELY trom reprefentation—that thofe, who are bound by - ‘ |
A&s of Parliament, are bound for this onLY reafon, becaufe i 4]
they are reprefented in it.. If it were not the oNLY reafon, |
[ parliamentary authority might fubfift independent of it. But
; as parliamentary authority fails wherever this reafon does not r

operate, parliamentary authority can be founded on no othe.r }

principle. The law never ceafes, but when the reafon of it f
ceafes alfo. e

14

t

i'
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4. It deferves to be remarked, that no éexception is fnade (1]

of any Statutes, which bind thofe, who are not reprefented
. by the makers of them. The refolation of the Judges ex= R
- tends to ewery Statute: They fay, without limitation— {1
: ¢ our Statutes do not bind them.” And indeed the refolu- i
- tion ought to extend to every Statute; becaufe the reafon; !
- on which it is founded, extends to every one. If a perfon is
: bound, onLy becaufe he is reprefented, it mauft certainly
. follow that wherever he is not reprefented he is zot bound.
; No found argument can be offered, why one Statute fhould B
be obligatory in fuch circumftances, and not another, If we {
l ¢annot be deprived of our property by thofe, whom we do *
E not commiffion for that purpofe; can we, without any fuch i
commiffion, be deprived, by them, of oar lives? Have thofe H 7
a right to imprifon and gibbet us, who have not a right to |
: tax us?

L 5. Frowm this authority it follows, that it is by no means
: arule, that the authority of Parliament extends to all the
, fubjets of the Crown. The inhabitants of Ireland were the
fubje&s of the King as of his crown of England; But it is ‘
‘ exprefsly refolved, in the moft folemn manner, that the in- e
- habitants of Ireland are not bound by the Statutes of Eng-
: land. Allegiance to the King and obedience to the Parlia- H
3 ment are founded on very different principles. The former

D is
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s founded on proteQion: The latter, on reprefentation,
An inattention to this difference has produced, I apprehend,
ntuch uncertainty and confufion in our ideas concerning the
' eonnexion, which ought to fublift between Great-Britain and
the American Colonies.

6. TuE laft obfervation, which I thall make on this cafe, i3,
that, if the inhabitants of Ireland are not bound by A&s of
Parliament made in England; 4 fortiori, the inhabitants of
the American Colonies are not bound by them. There are
marks of the fubordination of Ireland to Gréat-Britain,
which cannot be traced in the Colonies. A writ of error lies g
from the King’s Bench ¢ 1n Ireland, to the King’s Bench, i
and confequently to the Houfe of Lords, in England; by
which means the former kingdom is fubje& to the control of
the Courts of Juftice of the latter kingdom. But a writ of
error does not lie in the King’s Bench, nor before the Houfe
of Lords, in England, from the Colonies of America. The
proceedings in their Courts of Juftice can be reviewed and
coatroled only on an appeal to the King in Council. §

Tug foregoing important decifion, favourable to the li-
berty of all the dominions of the Britifh crown, that are not |
reprefented in the Britith Parliament, has been corroborated ‘
by fubfequent adjudications. I fhall mention one that was
q J :
given in the King’s Bench in the fifth year of King William _
and Queen Mary between Blankard and Galdy, + e 3

"T'ue plaintill was Provoft-Marfhal of Jamaica, and, by ar-
ticles, granted a deputation of that office to the defendant,
under an yearly rent. T'he defendant gave his bond for the
performance of the agreement; and an ation of debt was

:

brought upon that bond. In bar of the a@ion, the defen-

SE

b ‘; dant pleaded the Statute of 5. Ed. 6. made againt buying
B | and felling of offices :hsz concern the Adml’ﬂiﬁl'a{l({n of j-uf_
k| | tice, and averred that this office concerned the adminiftration
B | of juftice in Jamaica, and that, by virtue of that Statute,
i both the bond and articles were void. To this pl.ea- the
o || plaintiff
-, ’[ 9 4. Inflitute 356. § BLACKSTONE 108. 231.

+ SALKELD’s 1eports 411, 4; Modern reports 215,




plaintiff replied, that Jamaica was an ifland inhabited for-
merly by the Spaniards, * that it was conquered by the fub-
 je@s of the kingdom of England, commiflioned by legal
¢ and fufficient authority for that purpofe; and that fince
that conqueft its inhabitants were regulated and governed
“ by their own proper Laws and Statutes, and not by A&s
¢ of Parliament or the Statutes of the kingdom of Eng-
% Iand,” 'The defendant, in his rejoinder, admits that,
before the conqueft of Jamaica by the Englifh, the inhabi-
tants were governed by their own laws, but alleges that
¢ fince the conqueft it was part of the kingdom of England,
¢ and governed by the Laws and Statutes of the kingdom of
“ England, and not by Laws and Statutes peculiar to the
¢ ifland.” To this rejoinder the plaintiff demurred, and the
defendant joined in demurrer,

-

€<

Here wasa caufe to be determined judicially upon this
fingle queftion in law—77sre the Aés of Parliament or Sratyses
of England in force in Famaica ? It was argued on the oppofite
fides by Lawyers of the greateft eminence, before Lord Chief
Jultice Holt (a name renowned in the law !) and his brethren
the Juftices of the King’s Bench, They unanimondly gave
judgment for the plaintiff; and, by that judgment, exprefs-
ly determined—Thar 1he A5 of Parliament or Statutes of Eng-
land were not in force in Famaica. This decifion is explicit in

favour of America; for whatever was refolved concerning Ja-

maica is equally applicable to every American Colony.

SomE years after the adjudication of this cafe, another
was determined in the King’s Bench relating to Virginia ; in
which, Lord Chief Juftice Holt held, that the laws of Eng:
land did not extend to Virginia. §

I musT not be fo uncandid as to conceal, that in Calvin’s
cafe, where the abovementioned decifion of the Judges in the
Exchequer Chamber, concerning Ireland, is quoted, it is
added, by way of explanation of that autharity,—< which
is to be underftood, unlefs it (Treland) be efpecially named.”

z Nor
§ Salkeld’s Reports, 666
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Nor will T conceal that the fame exception * is taken notice [
of, and feems to be allowed, by the Judges in the other
cafes relating to America. To any objetion that may, hence,
be formed againft my do@rine, I anfwer, in the words of the |
very accorate Mr. Juftice Fofter, that ¢ general rules
thrown out in  argument, and carried farther than the true
ftate of the cafe then in judgment requireth, have, 1 con-
fefs, no great weight’with me,” +

Tur queftion before the Judges in the cafes I have reafon-
ed frem, was not how far the naming of perfons in an A& of ;
Parliament would affeé them ; though unlefs named, they
would not be bonnd by it: The queftion was, whether the
legiflative authority of Parliament extended over the inhabi-
tants of Ireland or Jamaica or Viginia. To the refolution of
the fatter queftion the refolution of the former was by no
means neceflary, and was, therefore, wholly impertineng to :
the point of the adjudication. :

Bur farther ; the reafon afligned for the refolution of the
Jatter queltion is folid and convincing : The American Co-
Jonies are not bound by the A&s of the Britifh Parliament ,
becaufe they are not reprefented in it. But what reafon can
be afigned why they fhould be bound by thofe Afls, in
which they are fpecially named ? Does naming them give
thofe, wha do them that honor, a right to rule over them ?
Is this the fource of the fupreme, the abfolute, the irrefiftable,
the uncontrouled authority of Parliament ? Thefe pofitions
are too abfurd to be alledged ; and a thoufand judicial deter-
minations in their favour would never induce ane man of
fenfe to fubfcribe his affent to them. [

. Ths
' i  This exception does not feem to be taken in the cafe of
| i I Richard 2, which was the foundation of all the fubfequent cafes. f
b ¢ + Fofter’s Crown Law, 313. 1
L3 i + Where a decifion is manifeftly abfurd and unjuft, fuch a fen-
o ‘ tence is not law. Blackftone, 7o.
! P B The legality of the opinion ; ¢ That the people in Ireland
3 i were bound by the ftatutes of England, when particularly named
= by them,” feems afterwards to have been doubted of by Lord

i | Coke himfelf, in another place of his works, After having mention-

By | |

I l’ ed the zefolution in the Exchequer Chamber in the time of Richard
| : ‘ 114,

)
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Tus obligatory force of the Britith ftatutes upon the Co-
Jonies, when named in them, muft be accounted for, by the
advocates of that power, upon fome other principle. In my
Lord Coke’s Reports, it is faid, © That albeit Ireldnd be a
diftin@& dominion, yet, the title thereof being by congueft, the
fame, by judgment of law, may be, by exprefs words, bound
by the Parliaments of England.” In #his inftance, the obli-
gatory authority of the Parliament is plainly referred to a zitle
by conqueft, as its foundation and originalg-* In the  inftances
relating to the Colonies this authority feems to be referred to
the fame fource : For any one, who compares whatis faid of
Ireland, and other conquered countries, in Calvin’s cafe,
with what is faid of America, in the adjudications concerning
it, will ind that the Judges, in determining the latter, have
grounded their opinions on the refolutions given in the for-
mer. || It is foreign to my purpofe to enquire into the rea-
fonablenefs of founding the authority of the Britith Parlia-
ment over Ireland upon the title of conqueft though I believe

it would be fomewhat difiicult to deduce it fatisfadtorily in
this

11d. and having taken notice that queftion is made of itin fome of
the books, and particolarly in Calvin’s cafe, he fays, © That the
queftion concerning the binding force of Englith ftatutes over Ire-
Jand is now by common expericnce and opinion without any feruple
refoived; That the Acks of Parliament, made in England, fince
the A& of the roth H. 7, (he makes no cxceptions) do not bind
them in Ireland ; but all A¢s made in England before 10 H. 7, 5Y
THE SAID AcT MADE IN IRELAND, AN. 10, H, 7, c. 22, do
bind them in Ireland.” 12 Report, 111.

|| It is plain that Blackftone underftood the opinion of the
Judges—that the Colonies are bound by Ads of the Britifh Parlia-
ment, if named in them—to be founded on the principle of con-
queft. It will not be improper to infert his commentary upon the
refolutions refpecting America.  Befides thefe adjacent iflands
(Jerfey, &¢c.) our more diftant Plantations in America and elfe-
where ‘are alfo, in fome refpects, fubject to the Englith Taws.
Plantations, or Coloaies in diftant countries, are either fuch where
the lands are claimed in right of occupancy only, by finding them
defart and uncultivated, and peopling them from the Mother-
Country ; or when already cultivated, they have been either gained
by conqueft, or ceded to us by treaties. Our American plantations
are principally of this Jatter fort; beingobtained in the laft century,
either by right of conqueft, and driving out the natives (with what
natural juftice T fhall not at prefent enquire) or by treaties.
Lord Chief Juftice HoLT, in a cafe above-cited, calls Virginia a
congnered country.
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this manner. It will be fufficient for me to fhew, that it is
unreafonable, and injurious to the Colonies to extend that ti-
tle to them. How come the Colonifts to be 2 “conquered
people? By whom was the conqueft over them obtained ? By ‘

* the Houfe of Commons? By the conflituents of that Houfe ? i
If the idea of conqueft muft be taken into confideration when :
we examine into the title by which America is held, that
idea, fo far as it can operate, will operate in favour of the
Colonifts, and net, againft them. Permitted and commif-
fioned by the Crown, they undertook, at their own ex-
pence, expeditions to this diftant country, took poffefion of
it, planted it, and cultivated it. Secure under the protec-
tion of their King, they grew and multiplied, and diflufed
Britith freedom and Britith fpirit, wherever they came,
Happy in the enjoyment of liberty, and in reaping the fruits
of their toils; but ftill more happy in the joyful profpeét of
tranfmitting their liberty and their fortanes to the lateft pof-
terity, they inculcated to their children the warmeft fenti-
ments of loyalty to their fovereign, under whofe aufpices
they enjoyed fo many blefings, and of affetion and efteem
for the inhabitants of the Mother Country, with whom they
gloried in being intimately conneed. Leffons of loyalty to
Parliament indeed, they never gave: They never {ufpeéied
that fuch unheard of loyalty would be required. They ne-
ver {ufpe@ed that their defcendants would be confidered and
treated as a conquered people; and therefore they never
taught them the fubmiffion and abje@ behaviour fuited to
that charalter.

I am fuficiently aware of an objelion, that will be made
to what 1 have faid concerning the legiflative authority of
the Britith Parliament, 1t will be alleged, that I throw off

L. all dependance on Great-Britain. This objefion will be

B P : = :

N held forth, in its moft fpecious colours, by thofe, who, from

o i fervility of foul, or from mercenary confiderations, would
i

AL

i meanly bow their necks to every cxertion ot arbitrary power :
It may likewife alarm fome, who entertain the moft favoura:
= ble opinion of the connexion between Great-Britain and her
j | Colonies ;
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Colonies; but who are not fufficiently acquainted with the
nature of that connexion, which is fo dear to them. Thofe
of the firft clafs, I hope, are few; 1am fure they are con-
temptible, and deferve to have very little regard paid to
them: But for the fake of thofe of the fecond clafs, who
may be more numerous, and whofe laudable principles atone
for their miftakes, I fhall take fome pains to obviate the ob-
je@ion, and to fhew that a denial of the legiflafive authority
of the Britith Parliament over America is by no means incon-
fiftent with that connexion, which ought to fubfit between
the Mother Country and her Colonies, and which, at the
firft fettlement of thofe Colonies, it was intended to main-
tain between them: But that, on the contrary, that connex-
ion would be intirely deftroyed by the extenfion of the power
of Parliament over the American plantations.

LeT us examine what 1s meant by a Dependance on Great-
Pritain: For it is always of importance clearly to define the
terms that we ufe. Blackftone, who, fpeaking of the Colo-
nies, tells us, that “ they are no part of the Mother Coun-
 try, but diftin& (though dependant) dominions,” q ex-
plains dependance in this manner. “ Dependance is very
< little elfe, but an obligation to conform to the will or law
s¢“of that fuperior perfon or flate, upon which the inferior
depends.” * The original and true ground of this fupe-
s¢ riority in the cafe of Ireland, is what we ufually call,
*t though fomewhat improperly, the right of conqueft;
a right allowed by the law of nations, if not by that of na-
ture; but which, in reafon and civil policy, can mean no-
thing more, than that, in order to putan end to hoftilities,
¢ a compalt is either exprefsly or tacitly made between the
¢¢ conqueror and the conquered, that if they will acknowlege
¢ the vi€tor for their mafter, he will treat them for the future
¢ as{ubjets, and not as enemies.”’§

by

~
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TrE original and true ground of the fuperiority of Great-
Britain over the American Colonies is not fhewn in any boek
of the law, unlefs, as I have already obferved, it be derived

from
4 Blackftone, 107. ai Ibid. 103.
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from the right of conqueft. ~ But I have proved, and I hope
fatisfattorily, that this right is altogether inapplicable to the
Colonifts. The original of the fuperiority of Great-Britain
over the Colonies is, then, unaccounted for ; and when we
confider the ingenuity and pains which have lately been em-
ployed at home on this fnbject, we may juftly conclude, that
the only reafon why it /s not accounted for, is, that it cammes
be aceounted for. The fuperiority of Great-Britain over the
Colonies ought, therefere, to be rejected ; and the depend-
ence of the Colonies on her, if it isto be conftrued into ¢ an
obligation to conform to the will or law of the fuperior
ftate,” ought, in #bis fenfe, to be rejected alfo.

My fentiments concerning this matter are not fo fingular.
They coincide with the declarations .and remonfirances of
the Colonies againft the Ratutes impofing taxes on them. It
was their unanimous opinion, that the Parliament. have no
77ght to exact obedience to thofe ftatutes ; and, confequently,
that the Colonies are under no obligation to obey them. The
dependence of the Colonies on Great-Britain was denied in
thofe inftances ; but a denial of it in thofe inftances isy in
effet, a denial of itin all other inftances. For, if depend-
ence is an obligation to conform to the will or law of the fu-
perior ftate ; any exceptions to that obligation muft deftroy
the dependence. If, therefore, by a dependence of the Co-
lonies on Great-Britain, it is meant, that they are obliged to
obey the laws of Great-Britain, reafon, as well as the unanie
Tous voice of the Americans, teaches us to difown it. Such
a dependence was never thought of by thofe who left Bri-
tain, in order to fettle in America; nor by their Sovereigns,
who gave them commifiions for that purpofe. Such an 04/~
gation has no correfpondent right : For the Commons of
Great-Britain have no dominion over their equals and fel-
low fubjeds in America : They can confer no right to their
delegates to bind thofe equals and fellow fubjets by laws.

THERE is ancther, and a much more reafonable meaning,
which may be intended by the dependence of the Colonies
on Great-Britain. ‘The phrafe may be ufed to denote the

obedierde
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cbedience-and loyalty, which the Colonifts owe to the Kings
of Great-Britain. If it fhould be alledged, that this cannot
be the meaning of the expreflion, becaufe itis applied to the
kingdom, and not to the King, I give the fame anfwer 'that
my Lord Bacon gave to thofe, who faid that allegiance re-
lated to the Aingdom and not to the King ; becaufe in the fta-
tutes there are thefe words : ¢ born within the allegiance
of England,” and again, ¢¢ born without. the allegiance of
England.” <¢ There is no trope of fpeech more familiar,
fays he, than‘to ufe the place of addition for the perfom. - So
we fay commonly, the line of York, or the line of Lancaft
ter, for thelines of the Duke of York, or the Duke of Lan-
cafter. So we fay the pofleflions of Somerfet or - Warwick,
intending the pofleflions of the Dukes of Somerfet, or Earls
of Warwick. And in the very fame manner; the flatate
fpeaks, allegiance of England, for allegiance of the King

of England.” *

Drrenpence of the Mother Country feems to have been
underftood in this fenfe, both by the firft planters of the Co-
lonies, and alfo by the moft eminent Lawyers, at that time,
in England.

Tross who launched into the unknown deep, in queft of
new countries and habitations, fill confidered themfelves as
{ubjeéts of the Englifh Monarchs, and behaved {uitably to
er ; but it no where appears, that they ftill con-
fidered felves as reprefented in an Englifh Parliament,
or that they thought the authority of the Englith Parliament
extended over them, They took pofleflion of the country

= L Kinos o - M} 3
in the King’s name : They treated, or made war with the
Indians by 4is anthority : They held the lands under Ais

1ts, and paid Jim the rents referved upon them : They
eftablithed governments under the fan&ion of A/s preroga-
tive, or by virtue of his charters. . No application for thofe
purpofes was made to the Parliament : No ratification of

E the

of the poftnati of Scotland.
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the charters or letters patent was folicited from that Affem-

bly, as is ufual in England with regard to grants and fran-
chifes of much lefs importance.

My Lord Bacon’s fentiments on this fubje& ought to have
great weight with us. His immenfe genius, his univerfal
learning, his deep infight into the laws and conﬂitutjé)n of
England are well known and much admired. Beﬁ\es, he
lived at that time when fettling and improving the American
Plantations began ferioufly to be attended to, and fuccefsful.
ly to be carried into execution.§ Plans for the government
and regulation of the Colonies were then forming ; and ‘it
is only from the firft general idea of thefe plans that we can
unfold, with precifion and accuracy, all the more minute
and intricate parts, of which they now confit. ¢ The
fettlement of Colonies, fays he, muft proceed from the op-
tion of thofe, who will fettle them, elfe it founds like an
exile : They muft be raifed by the /Zave, and not by the
command of the King. At their fetting out, they muft have
their commiflion, or letters patents from the King, that fo
they may - acknowledge their pEPENDENCY UPON THE
Crown of England, and under his prote®ion.”  In another
place he fays, ¢ that they fill muft be fubjefts of the
realm.” + ¢ In order to regulate all the inconveniencies,
which will infenﬁblf grew upon them,” he propofes, * that
the King fhouid ere& a fubordinate council in England,
whofe care and charge fhall be, to advife, and put in execu-
tion, all things which fhall be found fit for the good of thofe
new Plantations ; who, upon all occafions, fhall give an ac-
count of their proceedings to the King or to the Council-
Board, and from THEM receive fuch diretions, as may beft

agree

§ During the reign of Queen Elizabeth, America was chiefly
valued on account of its mines. It was not till the reignof fames I.
that any vigorous attempts were made to clear and improve the
foil.

t The Parliament have no fubjedts. My Lord Bacon gives in
this expreffion, aninftance of the trope of {peech beformentioned.
He fays, the fubjes of the realm, when he means the fubjecs of
the King of the realm.
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agree with the government of that place.” } Itis evident,
from thefe quotations, that my Lord Bacon had no concepti-
on, that the Parliament wwould or ought to interpofe + either
in the fettlement or the government of the Colonies, . The
only relation, in which he fays, the Celonifts muft ftill con-
tinue, is that of fubje@s: The only dependency, which
they ought ‘to acknowledge, is a dependency on the Crown.

THis is a dependence, which they have acknowledged
hitherto; which they acknowledge now; and which,uif it 1s
reafonable to judge of the future by the paft and the prefent,
they will continue to acknowledge hereafter. It is not a de-
pendence, like that contended for on Parliament, {lavifth and
unaccountable, or accounted for only by principles, that are
falfe and inapplicable: It is a dependence founded upon the
principles of reafon, of liberty, and of law. Let us invefti~
gate its fources,

Tre Colonifts ought to be dependent on the King, be-
caufe they have hitherto enjoyed, and till continue to enjoy
his prote&tion. Allegiance is the faith and obedience,
which every. febje& owes to his Prince.  This obedience is
founded on the proteion derived from government: For
prote€tion and allegiance are the reciprocal bonds, which
connel the Prince and his fubjets. q Every fubje®, fo
foon as he is born, is under the royal proteion, and is enti-
tled to all the advantages arifing from it. He therefare,
owes obedience to that royal power, from which the protec-
tion, which he enjoys, is derived. But while he continues
ininfancy and non-age, he cannot perform the duties which
his allegiance requires. The performance of them muft be

Ea2 refpited

1 1, Bacon’s works, 725, 726.

+ Tt was chiefly during the confufions of the republic, when
.the King was in exile, and unable to affert his rights, that the Houfg
of Commons began to interfere in Colony matters.

§ Between the Sovereign and fuje@ there is duplex et recipro-
cum ligamen; quia ficut fubditus Regi tenetur ad obedientiam ;
ita Rex fubdito tenetur ad proteGtionem: Merito igitur ligean-
tia dicitur a ligando, quia continet in fe doplex legamen.

7 Report. sa. CALvIN’s Cafe.
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refpited till he arrive at the years of difcretion and mat urity,
f When he arrives at thofe years, he owes obedience, not only
| for the prote&ion, which he now enjoys; but alfo for that,
‘ L which, fiom his birth, he has enjoyed; and to which his
o tender age has hitherto prevented him from making a fuita-
i i ble return. Allegiance now becomes a duty founc ed upon
principles of gratitude, as well as on principles of intereft:
It becomes a debt, which nothing but the loyalty of a whale
life will difcharge. § As neither climate, nor foil, nor time
entitle a perfon to the benefits of a fubjeft; fo an alteration
of climate of foil or of time cannot releafe him from the du-
ties of one.  An Englithman, who removes to f o’e*gr‘ coun-
tries, however diftant from England, owes the fame aue;sp
ance to his King there which he owed to him at home; and
will owe it twenty years hence as much as he owes it now. !
Wherever he is, -he is ftill liable to the punithment annexed
by law to crimes againft his allegiance; and ftill entitled to
the advantages promifed by law to the duties of it: It is not
cancelled; and it is not forfeited. ¢ Hence all children born
o any parts of the world, if they be of Englith parents
¢ continning at that time as liege fubje@s to the hmg, and
having done no a& to forfeit the benefit of their allegiance,
/0 tH are 1pff fatto naturalized : And if they have iffue and their

L4

-

3

defcendants intermarry amo*xg themfelyes, fuch defcen-

¢ dants are naturalized to all generations.” ||

THus we fee, that the fubjeéts of the King, though they |
refide in foreign countries, fill owe the duties of allegiance,

and are flill entitled to the advantages of it They tranfmit i
to {

§ The ng is protector of all his fubjeds: In virtue of this
high tnm, he is more particularly to take care of thofe who are not
able to take care of themfelves, COII{L\]LEHLL'{ of infants, who, b)r i
reafon of their nonage, are under incapacities ; from hence natural :
allegiance arifes, asa debt of gramuue, which can never be cancel-

led, though the fubje owing it goes out of the kingdom, or {w b o
allegiance to another Prince. 2. WiLL1AM’s Reports, 123, 12, ‘ T |

| Bacon’s Argument in the cafe of poftnati of Scotla
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to their pofterity the privilege of naturalization, and all the
other privileges which are the confequences of it. §

Now we have explained the dependence of the Americans.
| . : : ik

i They are the {fubje&s of the King of Great-Britain, They
] ) ] g ! ¥
owe him allegiance. They have a right to the benefits which
arife from preferving that allegiance inviolate. They are li-

P £33 8 :
able to the punithments which await thofe who break it.

i This is a dependence, which they have always boafted of.

The principles of loyalty are deeply rooted in their hearts ;
‘ and there they will grow and bring forth fruit, while a drop
‘ of vital blood remains to nourifh them. Their hiftor is not
f £

1

ftained with rebellions, and treafonable machinations: An

inviolable attachment to their fovereign, and the warmeft,

zeal for his glory-fhine in every page.
lence, abftra&ted from’ every other fource,

end .

Frowm this de
fri&t connection between the inhabitants of Great-

£ America. They are fellow {ubj

.

&s;

Britain and thofe o
the fame Prince ; and this union

1
an

tl" < il s alleot +
ney are undacr dnigu“:(?c‘ {
duces an union of hearts. Itis

o
of allegiance naturaily pro
> produ&ive of an union of meafures through the whole
| Bri ! To the King is entrufted the dire&tion

and management of the great machine of government. He
\erefore 15 fcteft to adjut the different wheels, and to regu-

1

dominion.

and dir mmerce by his treaties, with

\
|

I 2 e .
i beir motions in fuch a manner as to co-operate in the i
J i T .
i fame general defigns. Fle makes war : He concludes peace : 5
| L4 : o
l He forms alliances : He domeftic trade by his pre- i
" . 1 - X
f

nce

officers of government ; {o that he can check every jarring
’ s ;
i

s e s 3
ine nas a 1@27’.{1‘!3

1
i o2 J s . e T
different lepiflatutes throughout his dominions, fo that he
can prevent any repugnancy in their different laws.

THE

reat variety of rights, which
can never
r own

! } Natural born fubjecks have a g

g’s Icguucc’t, ?de‘
me, but only by
ch rights is the principal

they acquire by
forfeit by any diftance of
mifbehaviour ; the explanat

fubjeék of the law. BLACKST
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Tre connedtion and harmony between Great-Britain and
ug, which it is her intereft and ours mutually to cultivate ;
and on which her profperity, as well as ours, fo materially
depends; will be better preferved by the operation of the
legal prerogatives of the Crown, than by the exertion of an
unlimited authority by Parliament. *

* After confidering, with all the attention of which I am capable,
the foregoing opinion,—That all the different Members of the Britifk
Empire are DISTINCT STATES, INDEPEDANT OF EACH
OTHER, BUT .CONNECTED TOGETHER UNDER THE SAME
SOVEREIGN IN RIGHT!OF THE SAME CrROwN—TI difcover
only one objection that can be offered againftit. But this objection
will, by many, be dcemed a fatal one. ¢ How, it will be urged,
can the Trade of the Britifh Empire be carried on, without {ome
power, extending over the whole, to regulate it? The legiflative
authority of each part, according to your do@rine, is confined
within the local bounds of that part : How, then, can fo many en-
terfering interefts and claims, as muft neceflarily meet and contend
in the commerce of the whole, be decided and adjufted

Permit me to anfwer thefe Queftions by propofing fome others in
my tura. How has the Trade of Europe—How has the Trade of
the whole Globe, been carried on? Have thofe widely-extended
plans been formed by one fuperintending power ? Have they been
carried into execution by one fuperintending power ? Have the
been formed—have they been carried into exccution, with lefs con-
formity to the rules of juftice and equality, than if they had been
under the dire&ion of ane fuperintending power ?

It has been the opinion of fome Politicians, of no inferior note,
that all regulations of Trade are ufelefs; that the greateflt part of
them are hurtful; and that the ftream of Commerce never flows
with fo much beauty and advantage, as when it is not diverted
from its natural channels. Whether this opinion is well founded
or not; let others determine. Thas much may certainly be faid,
that Commerce is not fo properly the object of Laws, as of Treaties
and Compa&@s. In this manner, it has been always directed among
the feveral nations of Europe.

But if the Commerce of the Britifh Empire muft be regulated by
a general fuperintending power, capable of exerting its influence
over every part of it, why may not this power be entrufted to the
King, as a part of the Royal prerogative ! By making Treaties,
which it is his prerogative to make, he direés the Trade of Great-
Britain with the other States of Europe : And his Treaties with
thofe States have, when confidered with regard to his fubjects, all
the binding force of Laws upon them.+ Where is the abfurdity in

fuppofing

+ The King may make a treaty with a foreign State, which feall irre-
Yocably bind the nation. BLACKSTONE, 252.

.
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fuppofing him vefted with the fame right to regulate the Commerce
of the diftin& parts of his dominions with one another, which he has
to regulate their Commerce with foreign States. If the hiftory of the
Britith Conftitution, relating to this fubje&, be carefully traced,
I apprehend we thall difcover, that a prerogative in the Crown,
to regulate Trade, is perfe@ly confiftent with the principles of law.
‘We find many authorities that the King cannot lay impofitions on
Traffic ; and that he cannot reftrain it ALTOGETHER, nor confine
it to Monopolifts : But none of the authorities, that I have had an
opportunity of confulting, go any farther. Indced many of them
feem to imply a power in the Crown to regulate Trade ; where that
povs:iu is exerted for the great end of all prerogative—the public
good.

If the power of regulating Trade be, as T am apt to believe it to
be, veflted, by the principles of the conftitution, in the Crown, this
good cffe@ will flow from the do&@rine: A perpetual diftinction
will be kept up between that power, and a power of laying impo~
fitions on ‘Trade. The prerogative will extend to the former: It
can, under no pretence, extend to the latter: As it is given, fo it
is limited, by the Law.
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