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and eafy ; but, when drawn out into actual fervice, they are fubject .

to the rigours of martial law, as neceflary to keep them in order.
This is the conftitutional fecurity, which our laws have provided
for the public peace, and for protecting the realm againft foreign
or domeftic violence ; and which the ftatutes * declare is eflen-
tially neceffary to the fafety and profperity of the kingdom.

WHEN the nation wasfengaged in war, more veteran troops
and more regular difcipline were efteemed to be neceflary, than
could be expected from a mere militia. And therefore at fuch times
more rigorous methods were put in ufe for the raifing of ar-
mies and the due regulation and difcipline of the foldiery : which
are to be looked upon only as temporary excrefcences bred out of
the diftemper of the ftate, and not as any part of the permanent
and perpetual laws of the kingdom. For martial law, which is.
built upon no fettled principles, but is entirely arbitrary in it’s
decifions, is, as fir Matthew Hale obferves®, in truth and reality
no law, but fomething indulged, rather than allowed as a law :
the neceflity of order and difcipline in an army is the only thing
which can give it countenance ; and therefore it ought not to be
permitted in time of peace, when the king’s courts are open for
all perfons to receive juftice according to the laws of the land.
Wherefore Thomas earl of Lancafter being condemned at Pon-
tefract, 15 Edw. II. by martial law, his attainder was reverfed
1 Edw. III. becaufe it was done in time of peace?. And it is
laid down?, that if a lieutenant, or other, that hath commif~
fion of martial authority, doth in time of peace hang or otherwife
execute any man by colour of martial law, this is murder; for it is
againft magna carta®. And the petition of right® enadts, that no
foldier fhall be quartered an the fubject without his own cenfent *;
and that no commiffion thall iffue to proceed within this land ac-
cording to martial law. And whereas, after the reftoration, king
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