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Ir a fervant, laftly, by his negligence does any damage to a
ftranger, the mafter fhall anfwer for his negle¢t: if a {mith’s
fervant lames a horfe while he is fhoing him, an action lies againft
the mafter, and not againft the fervant. But in thefe cafes the
damage muft be done, while he is aGually employed in the maf-
ter’s fervice ; otherwife the fervant fhall anfwer for his own mif~
behaviour. Upon this principle, by the common law i i afer—
vant kept his mafter’s fire negligently, fo that his neighbour’s
houfe was burned down thereby, an aétion lay againft the maf-
ter; becaufe this negligence happened in his fervice : otherwife,
if the fervant, going along the ftreet with a torch, by negligence
fets fire to a houfe; for there he is not in his mafter’s immediate
fervice, and muft himfelf anfwer the damage perfonally. But
now the common law is, in the former cafe, altered by ftatute
6 Ann. c. 3. which ordains that no a&ion fhall be maintained
againft any, in whofe houfe or chamber any fire fhall acciden-
tally begin; for their own lofs is {ufficient punifhment for their
own or their fervants’ careleflnefs. But if fuch fire happens
through negligence of any fervant (whofe lofs is commonly very
little) fuch fervant fhall forfeit 100/, to be diftributed among
the fufferers ; and, in default of payment, thall be committed to
fome workhoufe and there kept to hard labour for eighteen
months*. A mafter is, laftly, chargeable if any of his family
layeth or cafteth any thing out of his houfe into the ftreet or
common highway, to the damage of any individual, or the com-
mon nufance of his majefty’s liege people': for the mafter hath
the fuperintendance and charge of all his houthold. And this
alfo agrees with the civil law ™; which holds, that the pater
familias, in this and fimilar cafes, ¢ 0b alterius culpam tenetur, frve
s fervi, five libers.”

i Noy’s max. €. 44. not able to pay, was to fuffer a corperal:
¥ Upon a fimilar principle, by the law punifliment.
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to pay double to the fufferers ; orif he was




