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indiGiment arraigned, and confe(fed the Indiétment, and
rayed bit Clargy, and thereupon swas entered Curia
odvifare valt, the Gourt will confider § whereupon be
demanded Fudgment, whether the, Plaintiff onght to
maintain that Zppeal he had brought 2 To which the
Plaintiff demmrred in Law. And in this Cafe three

' Points were adfudged by Sir Chriftopher Wray, Sir

Thomas Gawdy, and the whtle Cours. ,

Firlt, That the Matter of the Bar had been agood
Barof Appeal by the Common-Law, as well as if the
Clergy had been allowed : For that the Defendant, upon his
Confelfion if the Indiétment , bad prayed bis Clergy, which
the Court ought to have gramted, and the deferring of
the Court to be advifed, ought not to prejudice the Party
Defendant, albeit the Appeal was commenced before the
Allowance of it.

The fecond Point adjudged was, Thar this Usfe
was out of the Starute of 3 Flen. 7. for that ‘the words
if that At are,

If it fortuné, that the fame Felons and Mur-
derers, and Acceflaries o arraigned, or any of
them, to be acquitted, or the Principals of the faid
Felony, orany of them to be attainted, the Wife or
next Heir of him fo flain, ¢&-c. may have their Ap-
peal of the fame Death and Murder againft the
Perfon fo acquitted, or againft the faid Principals
fo attainted, if they be alive, and thar the Benefit
of his Clergy thereof be not had.

And in this the Defendant Holcrofc was neither ac-
quited nor attainted, bt convicted by Confeffion, and
the Benefit of the Clergy only prayed, as # aforefuidy (o
asthe Starute being Penal concerning the Life of Man,
and madein Reftraint of the Common Law, was not to
be taken by Equity, but as Cafus Omiflbs, & Cafe
omitted, and left vo the Common- Law,
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