~ Nicety in refpe& to thefe words

. Whether he fhould have his

O_f Murder; 991?
and the Perfon dying within fix Montls then nexe
following ; this is” Murder by that Statute wirbour
benefit of Clergy. There is a Provifo, that the Ag
thall not extend to one who kills another in his
own Defence, or by Misfortune, nor to one who
in keepinr% the Peace, or correcting his Child of
Servant, fhall unwillingly commit Manflaughter.

Several Cafes have happened upon this Statute,
which hath been expounded with a great deal of
(viz.) Or that
bath not then firft fricken the Party who ffabs,

As for Inftance ; In the oth Year of Car. I,
one Byard ftruck Ward, who ftruck bim again,
and then Byerd ftabb’d him: The Queftion was,
Clergy, becaufe the
Perfon fo ftabbed, ftruck him before the Stab was
given 2 And adjudged he fhould not ; becanfe the
words firf# fFricken in the Stapute fhall be conftrued
the very firft Stroke given by the Perfon flain a¢
the beginning of the Quarrel, and not any Stroke
before the Stab; fo that if he who is killed, did
not give the firft ftroke; the other who killed
him, tho’ he was ftricken before the Stab, {hall
not have the Benpefit of his Clergy.

There have likewife been feveral Expofitions
upon the Words what fhall be a Weapon then drarwn ¢
As where two quarrelled and one threw a Pot at
the other, but it miffing him, the other drew his
Sword and killed him: The Matter was found
Ipecial, and the Doubt arifing whether the Par.
ticle then fhould relate to the Beginning of the
Quarrel, or to the time of the Stroke, it was the
better Opinion, that it fhould relate to the Be.
ginning of the Quarrel ; for if in fighting one
lets his Sword fall, orthrows it at the other and
isthen killed, s plain he had not a Weapon then
drawn, that is,either to defend himfelf or offend his
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