Adverfary, at the time when he bad the Wound given
but yet becaufe it was once drawn during the
Quarrel, the Prifoner fhall have his Clergy.

The Defendant was indicted for Stabbing, and
two more who were prefent and abetting him,
and chey were all found guilty; yet the Perfon
who gave the flroke fhall be only hanged, and
the other fhall have their Clergy ; for where ’tis
known who gave the Stab, tho’ all who were
prefent and abetting are Principals, yet the Sta.
tute being o penal, fhall be extended to him a-
lone who actually fabbed the other.

Ammo 15 Car. A Wellman having a Leek in
his Hat on St. David’s Day, was jeered by a Por-
~ ter in the Street, and thereupon he took a2 Ham-
mer out of one Marbury’s Shop, and threw it at
the Porter, but miffing him, kil'd Aarbury : The
Queftion was, Whether this was within the Sta-
tute of Stabbing 2 for Marbury had not a Weapon
thendrawn : and adjudged that it was not ;and pro-
bably the Reafon may be, becaufe the Wellhman
had no Anger againft Marbury; and he was within
the Provifo of the A&, which exempts the killing
by Misfortune, as this was.

But thofe who have feen this Record tell us,
that the Wellman, whofe Name was Williams,
was not indicted for Murder, but for Manflaugh-
ter on this Statute; and that if he had been indict-
ed for Murder, he ought to have been found
guilty, becaufe the Provocation was not fo great
as to excite him to kill another.

Malice fhall likewife be implied in many Cales
where an Officer is kill’'d in the Execution of Ju-
ftice; but in fome ’tis only Manflaughter.

If a Conftable, or any other Perfon aflifting him
in the Execution of his Office, is killed, this is
Marder; but then the Perfon who killed himkmuﬁ:
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