294 Of Murder.

this was only Manflaughter, becaufe it did not
appear that he difcharged the Gun againit any of
the King’s Officers, tho’ it might be reafonably
intended he did, becaufe he was drmed with a
Gun, and was in Profecution of an unlawful De-
fign, in which he was obftructed; but if it had
been found that he difchargd the Gun at the
King’s Officers, in fuch cafe, if he had kil’d one
of his own Party, tho’ by Accident, it had been
Murder, but not in the reft, unlefs they knew he
defign’d to kill any of the King’s Officers.

" In fome Cafes Malice may be collected out of
the Circumftances, fhewing the Temper of the
Perlon killing.

As if one affaults another with an Intention to
rob him, and being refifted, he kills the true Man,
this is Murder 3 fo ’ris if a Gaoler kills a Prifoner
by bard Ufage.

If two fight in 2 Tavern and are parted, and
one of them alledgeth the Place to be.very in-
convenient to fight in, and thereupon they ap-
point another Place to which they both go imme-
diately and. there fighe, and one is killed; 'tis
Murder, becaufe Reafon prevailed more than
gifx{'{icn, fo as to judge of the Conveniency of the
Place. :
~ Soif two quarrel in the Morning, and fight
in the Alfternoon, and one is killed, “tis Murder;
jor there was a reafonable diftance of Time by
which the fudden Heat might be allayed, and
therefore the fecond Meeting muft be with a ma-
licioys Intent to do Mifchief. :

" There is a very nice Diftin&tion made by fome
former Writers on this Subject, (wiz.) If two guar-
rel and one is wonnded, afterwards they meet and
the wounded Man kills the other, “tis Murder;
becaunfe Malice fhall be intended in him, chﬁm}é
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